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Goals

At the end of this program the participant will dge to
e |dentify the most common areas of ethical boundary
crossings and violations.

® Distinguish between crossings and violations.
1 e Determine the difference between ethics, ruled,cinical
laws.

® Describe the flow and compromises to client chhic
information.

® List the limitations of the client’'s control ovpersonal
medical information.

e |dentify the purpose and meaning of the HIPAA sule
® |ist common ways that therapists are falsely aedud
violations.



Boundary and Ethical Issues in Clinical
Practice Michael Freeny, MSW

Ethics have been heatedly argued at least as ¢ardsaSocrates and Plato. These debates
represent a discussion of how we should behavenngtrtain moral principles. They are
also argued by modern day psychotherapy cliniciabsut what is proper, effective, and
protective clinical behavior. Licensing boards im@easingly requiring that licensees

take mandated ethics courses to keep abreast ard afvethical standards. This course

is designed to meet the ethics requirements ofymdygists, social workers, mental

health counselors, and marriage and family thetapis

Obviously in the course of a three hour programaarenot address all the ethical
issues in practice, so the program will be focusethe most prominent issues.

This continuing education program deals with faggemtial topics.
Boundary issues - the management of boundary agssid the avoidance of
boundary
violations in therapy
Dual relationships - when a therapist maintainsentban one role or relationship
with a
client.
Confidentiality - how and why clinical informatios desired, used, and
manipulated by
various entities.
False complaints - how clinicians can behave elllgiead still get in trouble.

It must be noted initially that ethics are oftemftsed with laws and rules. In fact, state
laws and rules of clinical behavior often refldu ethical standards of professional
associations, but are stronger and slightly differBor example, if one violates the
ethical standards of a professional associationvtirst that can happen to the individual
is that they are expelled from the association.stetetimes less than half of
practitioners are members of a professional associdHowever, if a state licensee
violates a law he/she can be fined or imprisoniea el a licensing board administrative
rule is violated the professional can be finedoseltheir license. Thus licensing boards
and legislatures, in an effort to enforce clinis@ndards and protect the public, have
used the ethical standards of professional assmtsato help develop laws and rules.

Dual relationships and sexual contact with a clismonsidered improper by most
mental health professional associations. For exanaptherapist having sex with a client
is considered an absolute violation of professietiaiics regarding dual relationships.
The Florida legislature, and many other stategs tbis even farther and made such an
offense a criminal felony under state law. Addititiy the Florida psychotherapy
licensing boards specifically forbid sexual contaetween therapist and client under
their psychotherapy rules. Thus the ethical statglaf such professional associations as
the American Psychological Association and the dveti Association of Social Workers
were used to create and even amplify both admatigé rule and criminal law.



In a review of almost 900 NASW ethics complaintsdiwith NASW, Strom-
Gottfried (2002) found the following issues modeafaddressed Yet these are often
nebulous standards, like the confidentiality oétiinformation. All psychotherapy
professional associations set a standard that ahearmation should not be disclosed
to others except when required by law or with tbesent of the client. However, the
use of third party payers and managed care comphaiee largely diminished the
meaning of this protection. The Privacy Rules dPNA (Health Insurance

Portability and Accountability Act) have essentiakkduced the patient’s control over
their personal health information, which will bedaglssed in more detail. Thus
confidentiality at the macro level (massive expejlecomes different than
confidentiality at the micro level (personal exp@juand both have grown as
significant risks.

Violating Boundaries Honesty Reimbursement
Poor Practice Confidentiality Conflicts of Interest
Record Keeping Informed Consent Collegial Actions

Boundary Issues. These are issues related tontiitations of interaction and

involvement between client and therapist. Suchrattéons should be mostly about the
therapeutic process and little about anything édsementioned earlier, sex between
client and therapist is the ultimate boundary \tiola as most would agree. This is based
upon the assumption that the power imbalance \Wetthierapist makes it impossible for
the client to “consent” to sexual activity. Therdgast would have the ability to
manipulate the client into sexual activity basednupis or her “status” as a therapist and
the pseudo-intimacy that is formed during therdpgéudo” in that the client likely

knows little about the therapist, but the therakingiws a lot about the client).

It is certainly theoretically possible to draft@sario where the client “might” benefit
from a corrective sexual experience with a carimgj @sponsible therapist. However,
such ethical permission would open the floodgateslient exploitation and therapist
misjudgement. The public at large and regulatogrti® would probably be skeptical
that therapists could distinguish the client’s reegdm their own. So the standard has
been set at “no sex with clients.” Hence such dgtig considered a clear boundary
violation.

Unfortunately this standard has expanded intotaaldifdon’t touch the client” rule.
Don’t wrap your arm around the shoulder of a teearaaffirmation of good work.
Don't offer a hug of support to the wife of a temally ill husband. Don’t hold the hand
of a woman who has just miscarried.

There are two important dimensions of boundarygssarossings and violations. (

Most boundary issues are not as clear as we’'dhiémn to be. For example, there is a
distinction between boundary “crossings” and boup@aolations”. Crossings involve



behavior on the therapist’s part that crosses @ ¢tieal boundary of accepted clinical
behavior. This is where things get foggy. It in&@adherapist self disclosure, seeing the
client outside of the office, sharing a meal whik tlient, non-sexual touch, bartering for
services, etc. Yet some clinical approaches engewach actions. Going for a walk
with a child or an agoraphobic client may be gthirapeutic. Many people in the
substance abuse field disclose their history ofrtbal dependency. A hug for a
distressed client might be helpful and reassuriig. intervention needs to be gauged
against the therapeutic value to the client. Tazarhsay a lot more than words.

Ethics into Laws. Turning ethics into understanddhhguage is another challenge, and
making it law is even more difficult. For exampbse standard in Florida is that a
therapist, male or female, should not touch théheld or unclothed breasts of a female
client. However, anytime we hug a client that’'sakawhat we end up doing. Yet
therapists and clients often feel this is a vemyrapriate way to be supportive,
affirmative, or celebratory with a client. As onéavhas contributed to the writing of
laws and rules | must state that these are nottaaky to precisely define in the written
word.

Outside of sexual exploitation there are all soft&ays to cross or violate boundaries,
including business arrangements, insider stock épgloyment situations, etc. Which
leads to the question, “Who set the standardseobtiundaries?” Boundary crossings
are defined as doing things with the client that@utside the common realm of
psychotherapy practice. They are not necessarilylna need to be thoughtfully
considered as to the impact on the client. Orother hand, boundary violations are
clear violations of professional standards, likipimg the client refinance their house so
they can afford therapy.

It seems in review that traditional psychoanalgsgchotherapy, with one therapist and
one client in the office as the only place of cohthas become the defacto standard. No
physical contact. No meetings outside the officert&nly no house calls or travel
together in the same car. In fact the therapist sitaglightly outside of the client’s line

of sight. But few therapists today practice in strelditions.

For the first 50 years of the 2Qentury this was an adequate standard. But wéth th
development of group therapy, humanistic, traumekywaognitive therapy, in vivo
desensitization, etc, the walls between traditigsgchoanalytic treatment views and
contemporary practice have broken down. Therapisist be much more flexible to
work with new models and systems today.

Touching | recall that as an expert witness fosychotherapy regulatory board | was
asked if it was appropriate for therapist to toadtlient to determine the person’s level

of physiologic tension. Both client and therapegiarted that this was not a sexual touch
in any way, just a procedure to measure the chdetision in the shoulders and stomach,
as a technique during a biofeedback procedureekdghat it seemed appropriate for the
procedure. | did not believe this was an inappaiprboundary crossing.

This leads to a fascinating discussion of what titutes appropriate touching in a



psychotherapeutic relationship. Additionally, boandcrossing involves more than
simply touching the client. As noted earlier, cings can include the exchange of
gifts, self-disclosure, touch, bartering about féks length of sessions, and contact
outside the office. Many humanistic therapists addiction professionals feel quite
comfortable sharing their experience in their peasdife struggles.

The psychoanalytic standard seems to be that agythat occurs therapeutically
should happen only in the office and that the thistashould be almost stone-faced
about their own history. Yet with the many new farof effective therapy this is very
limiting. Thus the psychoanalytic standard maylegappropriate for today’s world of
therapy. In fact, many therapists don’t subscribthe psychoanalytic approach to
therapy, especially when compared to the humanistignitive behavioral, existential,
or any other of a number of different therapeugpipraaches.

Additionally, the venues of psychotherapy delivieaye changed dramatically.
Clinician’s who work with both children and eldefen find it helpful to touch or hug
to affirm the client’s self esteem. Both childrerdahe elderly can be hungry for
contact and a touch or a hug can dramatically imibecclient’s emotional well being.
Thus a “boundary crossing” can have therapeutiefiess long as it keeps the client’s
welfare in mind. In fact, the mere suggestion thhtig or a pat on the back is a
boundary crossing is itself offensive and non-paiiche.

Clinician and ethicist Ofer Zur, Ph.D. has writextensively on the benefits and even
clinical necessity of touch with varied populatioBgginning with the primal needs of
Harlow’s touched deprived monkeys in 1958 he pdotempelling case for the healing
benefits of touch (Zur, 2004) for psychotherapgmis. Of course there are cautions to
touch, and the sensitive therapist will attempgaage the client’s response to non-sexual
touch.

There are also tremendous cultural variations eénfitaquency of non-sexual touch.
Zur cites Jourard (1966) who studied the frequeridguching displayed in casual

conversations in different cultures. Touching oocedrl80 times per hour in Puerto
Rico, 110 times per hour in Paris, 0 in London, aridr the U.S. citizens.

This author believes non-sexual touch has a deggplace in psychotherapy, as
long as it is done for the benefit of the client.

Dual Relationships. Maintaining a relationship wttle client beyond the therapeutic one
is a source of great controversy and potentiallmnThe more strings that tie the
relationship together the more chances of tangidsaares. The most common areas of
conflict in dual relationships are bartering, paldervice, social activities, religious
activities, etc. At issue is the complex relatiagpstand dynamics that can develop in
these complex interactions. In small communitied #re financially close it's easy for
the therapist to “barter” clinical services forpang, food, lawn care, house repair, etc. It
often becomes the only way to provide the servaceafneedy client. However, there is
no standard for the value of these services anflictsrcan easily develop. If the house



painting is not up to snuff will the therapist affaferior psychotherapy? Currency is still
the easiest standard by which we judge the val@esefvice. Therapists are encouraged
to remain with that standard. This distracts frowa therapeutic process.

Dual relationships also collide with the dynami€glmical interaction. One of the
fundamental elements of therapy is to developracalily open and honest relationship,
as it flows from client to therapist. If this ismmpromised by the influences of money,
personal influence, social standing, or any otlesrefit then the relationship may be
compromised. Clinical material may be withheldeatfmay be dampened, doubts may
be raised. This has happened with some frequertbyolieénts who wrote books with
their therapists. Again, the more strings that lwnd together with their client the more
tangled a web we weave.

Jourard, S.E. (1994), The right touch: Understagpdind using the language of
pyusical contact, Cresskill, NJ : Hampton Press.

Strom-Gottfried, Kimberly (2000)"Ensuring ethicalgtice: An examination of
NASW code violations.” 1987-97 Social Work, 45, 2532

Zur, Orer, (2004) To touch or not to Touch: Retlnigkthe prohibition of touch in
psychotherapy. What Ever Happened to Clinical g%a

The war you may have missed.
Michael Freeny, MSW (2007)

In 2005 the University of San Francisco Medical €eneceived an email from a woman
in Pakistan. It essentially said, “Either pay me $890 or I'll post the attached medical
records to the Internet”. The perplexed medicabres staff tried to figure out how this
woman on the other side of the world was in possess their medical records. After
some research they determined the following sequehevents. The medical center’s
transcription staff were overwhelmed with work,tee physician’s dictation was sent to
a firm in Sausalito, which was also overwhelmedih®y sent them to a Florida firm,
which was also overwhelmed and sent them to a Texaswhich was also
overwhelmed, and which finally sent them to Pakis&omeone forgot to pay the
Pakistani woman.

Welcome to medical privacy in the 21 century. Astakteful as this story appears, no
laws were broken in any of this procedure. Off-gigpdata is now a common practice,
including psychiatric notes and claims.

The Health Insurance Portability and Accountabiditt (HIPAA) has required
psychotherapists and all other healthcare providedsitifully develop privacy
disclosure forms for the patient to sign at firgating. We sign them ourselves when
we see our own health care providers. Yet by argleve have no idea what we're
doing, what it means, or what the ramifications rhaydown the road. The purpose of
this article is to provide a history of the erosairconfidentiality, what the implications
may be, and what we can do about it.



Psychotherapists often think of their offices astgetive vaults of personal patient
information. Nothing could be further from the truthis article will explain where
clinical information goes, who has access to itl how it is used. If you want to protect
your patients’ privacy you must first understandevehthe leaks are. Additionally, if the
client begins to perceive that their informatiomeg protected, they may just stop
coming for treatment, or start “grooming” their dssures so they don’t look too bad on
paper.

The Hippocratic oath states in part, “That whateogwou shall see or hear of the lives
of men or women which is not fitting to be spokgow will keep inviolably secret.”
Most psychotherapy laws and ethics make provisiorcdnfidentiality and most
practitioners think they are honoring that pledgjet we are not. We are steeped in our
own denial even as we fill out Medicaid, Medicareinsurance forms. Anytime a third
party pays, they have a right to know what theypagng for.

President Bush devoted a few paragraphs to thesgjge development of the electronic
medical record in his 2006 State of the Union asklrele claimed it would streamline
care and reduce medical errors, certainly a ndbdetelt could save lives, for a patient
in a medical or psychiatric emergency out of sta@d have their entire medical record
sent within seconds.

If done properly it would be a great step forwaydHealthcare providers. It would allow
psychotherapists to view a client’s entire medigstory, including psychotherapy
history. That would make our diagnoses and treatmians much more reliable.
However, it would also allow insurers the sametsghs well as a collection of entities
called “business partners” (remember the Pakistanhan).

Psychiatric Privacy 101 There are two levels afichl privacy compromise; the micro
and the macro. The micro are the little verbalsslgrroneous faxes, or insufficiently
concealed case presentation material that revedasavelient might be to a few people.

Then there are the macro compromises that few obnsider. This is where we
disclose information to large bureaucracies thatdiatribute the patient
information to hundreds of thousands of eager rewtp.

A show of hands please. How many out there knowt WieaMedical Information
Bureau (MIB) is, what it does, and who owns it?sTiriter was stunned to learn of this
about 14 years ago, but more stunned when it beeardent that 98% of therapists and
physicians also don’t know about this entity.

The MIB (MIB.COM) is a central depository of insa claims owned by around 700
member insurance companies. Its stated purposectseck for insurance fraud and
misrepresentation. They are particularly concemeat claims for heart problems,
diabetes, cancer, and any mental health disordennBrder to check the facts you have
to have the facts. Whenever a claim is filed witld anember insurance company the
diagnosis and CPT codes are forwarded to the MiBhé case of psychotherapy this
establishes for the client 1) that they are seaitigerapist, 2) what their diagnoses are, 3)



what mode of treatment they are getting, and 4hfwhat type of therapist (CAP, Ph.D).
This is exactly the information most people donanvothers to know.

The MIB also has the right to sell mailing listdanformation to members and business
partners. A colleague of mine, Debra Peel, MD, @ivea medical privacy advocate,
related a story of a conversation she had withaldmsiness owner. He reported that at
insurance renewal time a new vendor dropped ird@timpany, showed him a list of his
employees, and said, “If you fire these 3 people ate high insurance users | can give
you this great monthly insurance rate.” Obvioublg health information is very valuable
to a great many interested parties.

Formal psychotherapy is a little over a century &lor the first half of the last century
the clinician’s office was considered sacrosanctprsonal information would leave.
But then a slow but steady stream of compromisésisaconfessional mentality began to
invade. First there were insurance companies, asioned above. Then there was
Tarasoff (1969), the landmark legal decision atzopatient who disclosed to a therapist
his intent to kill a woman and he actually did kilhich basically gave birth to the
disclaimer phrase on our forms “confidentially exicé you are a danger to self, others,
or are gravely disabled.”

Then followed the Mondale Child Abuse act of 197#tickh mandated a therapist to
report the mere suspicion that child abuse may bagarred. It also required that the
therapist tell the client of these limitations ohfidentiality before therapy
commenced, so the client now is increasingly awaegewindow into the room where
once was a solid wall. We can admire the intent@mngose of these laws, but we must
also gauge the impact on our clients perceptichaif privacy. (A little therapist
discretion might be nice).

In 1996 Congress passed the Health Insurance Hibytabd Accountability Act, or
HIPAA. The greatest contribution of this act wasteate COBRA, the ability to retain
your company’s insurance even if you leave. Batgb recognized that healthcare was
getting ever more complex and run by national iasae companies and hospital chains.
Health care laws have always been the provincedividual states, which lead to a
checkerboard of contradictory laws. Some states/aadstrong privacy laws, and others
had none, particularly for psychotherapy notes.

Another provision of HIPAA was to empower Congresslevelop privacy and security
standards for medical records. However, Congresseaditheir own deadline on 1996
and the task fell to Health and Human Services ubdena Shalala of the Clinton
administration. The first big piece of the HIPAAzale was the privacy rule. It would
specify by whom, what, and where clinical data dcug viewed. Again, the purpose was
to ease and speed the communication between hex@thoviders and insurers as well
as claims clearing houses across state lines.

HIPAA is actually a set of standards; includingvpdy, security, claims transactions,
provider IDs, and possibly patient IDs standardee $ecurity standards are actually



quite good. The provider ID is simply another numlike a Social Security number or
Tax Payer ID number. It poses no great threas.the privacy rules that have turned
healthcare upside down.

This writer researched, contributed to, and lectune the HIPAA privacy bill for

about 3 years. It is some of the thickest buredaeseaone will ever see, with hundreds
of cross references (e.g. as defined in section652hnd it both giveth and taketh
away client rights. In the opinion of this authbdoesn’t actually protect privacy, it
removes it.

One of the first big battles over the privacy nwias the issue of patient consent.
Should patient consent be required before anyidatant anywhere? Both hospitals
and insurances companies complained that suchvasiono would be excessively
expensive. So HHS removed that requirement in th tule, making trade in
medical information beyond the client’s controldan some cases beyond their
knowledge.

Healthcare providers, patient advocacy groupsgssibnal associations and many others
stormed the palace of the White House with protefstse invasion of the doctor patient
relationship, the silencing of patients, and theppropriate use of client data. There has
already been a case where a bank loan officerdwaved information from the local
Cancer Society containing the names of patients vdabreceived their help. He quickly
determined that a few of them had loans at the b@akcer changes one’s credit
worthiness and he subsequently called in theirdoamrmediately, (Fortunately the media
got a hold of the story and the bank backed down).

In 2001, as Bill Clinton was leaving the White Heus published the “final” privacy
rule and restored the requirement for patient cangénfortunately, Mr. Bush
immediately retracted the rule for more consideratin a now classic statement from
the White House regarding the issue of informedseahand privacy formally proposed
for the new privacy rule , the Bush Administratstated

“We also propose to prohibit covered entities (dgalthcare provideygsom seeking
individual authorization for uses and disclosurestreatment, payment and health
care operations unless required by State or otlpgliaable law.

As discussed above in this section, such auth@izatould not provide meaningful
privacy protections or individual control and couldfact cultivate in individuals
erroneous understandings of their rights and protets.” (2002)

Currently, the HIPAA privacy rule does not requiaient consent for any data
used for treatment, payment, or healthcare op&stio

Initially the language of the privacy rule was rieséd to “electronic” records. But
physicians and providers were so worried abouttsts of compliance they said they
would just stay with paper records. So HHS exparidedlefinition of “electronic”,
including faxes, letters typed on computers, ohé handwritten claim form was



converted to digital format by the insurance conypdimese actions only had to be
committed once for the provider to be requireddmpletely comply with the entire
privacy rule. So compliance is basically universatiquired.

What are the Provisions of the HIPAA Privacy Rul&rfe of the things that
psychotherapists overlook is how valuable meditfrmation has become. With the
rise of computer communication it has also becormeeraccessible. But who would
want this data? For starters there are the phautiagecompanies, medical appliance
companies, insurers, bankers, the government,aan@énforcement. Recall that Attorney
General John Ashcroft requested the records ofpitad while looking for any evidence
of late term abortions.

From the provider side, much of compliance is atliyijust policy and procedure
manuals. This writer has helped many a confuseadpist pick and chose forms from
a CD-Rom, all to be tucked away and never seemaghe one form that everyone
sees is the Notice of Privacy Practices, the onallxsgn for our doctors and that our
clients sign for us.

Few people read it and if they do they don’t untderd it. But if Tarasoff was a crack in
the door, and the Mondale Act was foot in the ddwoe,HIPAA privacy rule kicks the
door open.

There are four basic entities under the HIPAA myaule that have access to private
medical information; healthcare providers, insurbesalth claims clearing houses, and
business associates. Business associates are dgempaimdividuals providers contract
to provide specific services, like billing, trangtions, etc.

The privacy provisions of HIPAA are fairly specifiglost privacy forms begin with a
statement such as “We are required by law to proecprivacy of your health
information (called Protected Health InformatioijlPwithout your written
permission. However there are some limitation$i® protection.

o You canrequestthat we limit certain uses and disclosures. Butvee
under no obligation to honor the request.

®Torequestto see a copy of your information. We may haveritjiat to deny the
request.

° You may insert an amendment to your record if yoestion something
but you may not alter the record.

o You mayrequesta list of disclosures of your information except f
mformatlon disclosed to healthcare providers, iagsj or our business associates.

o You may obtain a paper copy of the full notice n¥@cy practices.

We may use or disclose your medical informatiorhaait your consent in the
following circumstances

° When a disclosure is required to a federal, statical law, judicial, or



administrative proceeding or law enforcement.

° When communicating with family or friends involvadyour care or the
payment for your care.

o Food and Drug Administration
Workers compensation
Public health and health oversight activities
Specific government functions, including an augittHS.

Organ or procurement organizations
Business associates (back to Pakistan)
Fund-raising

Correctional Institute

To avert a serious threat to health or safety.

° Psychiatric information is treated the same as ocatd@iformation.
However if the raw original notes are kept in pasate folder they will not be readily
available, but your diagnosis, treatment, medicatigprognosis, dates and types of
service will be available for disclosure withoutyaonsent.

If President Nixon had this law in place he woutdrdve needed to send burglars to
Daniel Ellsberg’s psychiatrist’s office to steaktrecords. He could have simply
ordered an audit of the clinic.

This is what we are supposed to be communicatimgitalients in the interest of
informed consent. But few psychotherapists doftiridear it will chase the clients
out of the office. Yet down the road there mayroalile. We are entering an age of
unforgiving and unforgetting medical databases.

HHS stated that HIPAA doesn't create any databakkealthcare. They don't need
to. They already have the MIB, Medicare, and Meadicktabases and full access to
them. Why build another?

Additionally, HIPAA strongly admonishes employereaare self insured and may be

tempted to look at medical data when consideripgpanotion are warned in the HIPAA
regulations that, “they shouldn’t do that,” butriaés no fine or penalty attached to the
statement.

At this point the reader is probably becoming drmhtened and exasperated,
especially since we tend to operate individuallyjnasmall groups and feel so
powerless against such forces. But there is hopehvwvill be discussed in a moment.

Financial, Banking, and Insurance Companies DutiegGreat Depression Franklin D.
Roosevelt saw that some of what contributed ta3teat Depression were institutions
offering multiple services. So he set up a legaicstire so that only banks could be
banks, financial investment companies could inuestey but not lend money, and
insurance companies could sell insurance but rotd@r investment deals. However, in
the last few years these depression era rulesdimareged. Now banks can sell insurance
and investments, financials can act like banks,iasurers can act like banks and



financials. So it is fully expected that your medicecord may be able to be used to set
your mortgage rate and credit card interest (renggrtii® poor cancer victims).

A New Challenge: One man’s floor is another maritireg. The HIPAA Privacy Rule
was pitched by the Congress and the last two adtrations as being simply a “floor” of
privacy standards and that stricter state laws eveupercede the privacy rule. But that
flies in the face of the purpose of HIPAA, makingrisactions across state lines more
streamlined and consistent. The privacy rule wésated in April 2003. To date there
has been only two convictions from the millionseotities covered by the HIPAA
privacy rule and over 21,000 complaints of privamjation. This is not about protecting
patient privacy.

There is now a bill before the House of Represemsit The Health Information
Technology Promotion Act (H.R. 4157), that woultbad HHS to set HIPAA as the
ceiling of privacy, superceding all state laws, amubkt likely ethical rules, regarding
the sharing of patient information, according toig&€hester, MD, American
Association of Practicing Psychiatrists. This wob&lconsistent with the stated
electronic communication goals of HIPAA.

Solutions.

Pushing back this tide of “unprivacy” will take @ bof effort, money, and commitment.
However, it's simple to see that if the public cane believe that their secrets are not
safe with us then that will have a serious impacpsychotherapy’s future. We may be
fighting for our professional futures.

Clients who pay cash will have a great advantagaumse their records will remain in
the office. But that’'s a very small population. Mpgople will need to rely on third
party payers.

Professional associations need to place this issuke front burner. Additionally, we
need to partner with other professional associafiom all the many psychotherapy
associations to the American Psychiatric Assoaiatiothe American Medical
Association, National Association of Social Workestc.

The courts provide a great opportunity for smadldvocacy groups to slay Goliath. Jim
Pyleshttp://www.ppsv.com/members/pyles.hisnan attorney who has filed many legal
briefs on behalf of our cause, but he needs m@pat There is also the
www.TheNationalCoalition.orgprmerly headed by David Byrom.

The simplest objective and focus is to reinstaenticonsent for the release of medical
information. This would upend the applecart andaresus back to those hallowed days
of true privacyWe need to block H.R. 4157 and all subsequent thidis will inevitably
come forward.

If our clients come to perceive that their secegesnot safe with us then they will not
share them.



Hippocrates had a privacy rule correct 2500 yeges @here is no reason to change the
privacy principle now as it is every bit as impaoitten 2006.

Michael Freeny

mfreeny@clinical CE.com

407-884-6553
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Abstract

Widespread sympathy for patients who have beermasabdf abuse perpetrated by
predatory psychologists might obscure the possilitiat some purported victims
fabricate or distort their claims. Civil courtslaensing boards might be used by
purported victims to further a variety of persoagéndas which involve false claims
against psychologists. Anecdotal reports of sieesdents of such claims are presented.
It is hoped that this discussion will increase amass by peers and by those involved
with relevant litigation that false, but credibt#aims of negligence, predation and
malpractice are not only possible but may servamber of emotional and practical
needs on the part of the accuser. Psychologistthaxse who adjudicate such claims are
urged to be wary that the purported victim may ineself or herself the predator.

Victimized by “Victims:” A Taxonomy of Antecedents of False Complaints
Against Psychotherapists

When a former psychotherapy patient brings a coimipia a state licensing board, a
professional ethics committee or a civil court, possible precursor is a history of
inappropriate conduct by the defendant-psychoth&trdpor example, the
psychotherapist may have engaged in an inappremextual relationship, a dual
relationship involving financial exploitation, aokation of the patient’s privacy, or any
other minor or major deviation from the APA Ethi€ainciples of Psychologists and
Code of Conduct (APA, 1992)state regulations, or the community standarcacé.c
The ethical violations which give rise to legitirmatomplaints have been described
elsewhere (Keith-Spiegel and Koocher, 1985; Kooelmer Keith-Spiegel, 1998; Pope,
1994; Pope and Bouhoutsos 1986; Pope and Vasq@42.19

Not all complaints, however, are based in fact. Samne groundless, but some of



these groundless complaints are, neverthelesspteedhe focus of this paper is on the
antecedents, dynamics and consequences of grosmdiegplaints against
psychotherapists. Because such untrue allegatiagsmdifficult to defend (Goisman
and Gutheil, 1992; Gutheil and Gabbard, 1998)etdmves all individuals who may be
involved in some aspect of the adjudication procatierneys, ethics committee
members, state board members, administrative ldgejsior expert withesses testifying
as to standard of care or damages to the plaiifite aware of the range of conditions
which can lead to false, but credible, allegatidhis. no less important that one’s
community of professional peers be aware of thagality of claims of innocence on
the part of those who are accused, lest the acduskthemselves ostracized
professionally even prior to adjudication.

This is especially important because the accudten are portrayed as helpless
victims of the psychotherapists who exploited tifesm positions of power (Rutter,
1989). Emotion can overshadow reason lending irgp@ate credibility to complaints.
Sympathy for psychotherapists’ victims in gendbalsed on emotional arguments by
Rutter and others, can distract adjudicators froeir task at hand: the determination of
the veracity of a specific alleged victim.

A Dearth of Data

Various data points elucidate aspects of the ptesgrtern without answering the key
guestion: How many reported complaints are growssd#ld-or example, Parsons and
Wincze (1995) were able to detect the inverse pmemon: the probability of unreported
but probably valid complaints. In a survey, theyrfd that Rhode Island therapists had
indirectly acknowledged committing 120 boundaryl@imns during a three year period.
These included 37 instances of sexual miscondatthg Rhode Island Board of
Examiners in Psychology had only received a singtaplaint regarding sexual
misconduct. This suggests that valid complaintsetomes go unreported.

Data from the Massachusetts and California psygyydtmards, published by these
agencies on the Internet, point to the possikitigt some groundless complaints may be
successfully winnowed out. For example, the Masssetts Board of Registration of
Psychologistshttp://www.state.ma.us/reg/boards/py/default.htraceived 48
complaints in 1997, but these complaints only teskin 19 informal conferences and
nine formal hearings. Assuming that the confereaceshearings were mutually
exclusive, this suggests that about 41% of the ¢aimip received were deemed to be
either groundless or unsupported by sufficient evak to necessitate even an informal
meeting.

The California Board of Psychology publishes ratherough enforcement statistics



(http://www.dca.ca.gov/psych/stats.hjmihich seem to suggest that many groundless
complaints are winnowed out. For example, in thevyd.997/1998, 521 complaints were
received by the board. Of these, only 141 led vestigations being opened, and of those
only 65 cases were sent to the attorney generdhd3g, only 20 led to the filing of an
accusation. These data are not complete becausddh®t identify how many
investigations led to stipulated agreements ohéovbluntary surrender of a license
without the need for adjudication or filing of cgas. However, certain trends can be
seen. All told, during this time period the boawdk 66 actions that can be considered
penalties—either with or without accusations hawnegn formally filed.

Clearly, the majority of complaints resulted inaxiion being taken. Presumably, this is
because the initial complaint was deemed to beregroundless or unsupportable.

When action was taken, the most frequent violatype was “gross
negligence/incompetence,” followed by “sexual mishact,” which was followed by
“conviction of a crime” and “mental illness” whichnked equally. Next was “general
unprofessional conduct” which was followed by onstance each of “improper
supervision,” “dishonesty/fraud” and “probation labon.” These descriptors are rank
ordered more or less consistently between 1994888".

Winnowing

Two conceptual dangers arise with respect to timewing of complaints: The first is
to make the assumption that the winnowing processlid—that it successfully
identifies and neutralizes groundless complaintdendilowing valid ones to progress to
appropriate degrees of enforcement. The secomdagdrlook the significant suffering
which can befall a psychotherapist during the wimimg process—even if complete and
absolute vindication were to be the outcome.

To take the question of the validity of the winnagiprocess, it must be strongly
emphasized that there may be no way to determasedon data, whether the
winnowing process is valid or not and the exterwhach it is not. This would hold for
licensing actions, ethics committee actions, a@wilirt, or the criminal justice system.
There are occasions on which the accused clainog@mce to the bitter end, while there
are those where the accuser insists that a gulty pas been wrongfully exonerated.
There are plea bargains in criminal cases in wthiehaccused denies guilt but asserts
that the plea was necessary to avoid the risklefigthy and undeserved prison
sentence. There are out-of-court settlements ihaages, made without the admission
of liability and with the assertion that the settent was motivated by a need to avoid
the costs of litigation or the risk of an inappriapely high damage award handed down
by a jury to a blameless defendant. Similarlyjeensing cases, the respondent
sometimes claims to be blameless but acceptsdattp settlement to avoid the



uncertain and costly process of administrativeingar

What metric would allow us to distinguish betweke wrongly accused and the
rightfully accused given that both might agreedtilsments, or be found liable at a
hearing or trial, while denying the accusationshwetjuivalent degrees of vehemence?
Presumably, the justice system, whether adminig&ativil or criminal, is fallible.
However, with the exception of subsequent recamidiy the accuser or belated
confession by the accused, or a fact pattern teatlg supports only one side or the
other and can be reasonably explained in no alieenaay, no independent or
scientific method may exist for determining if gitemate failure has occurred—as
distinguished from those just outcomes when araiti justice is disingenuously
asserted.

The second conceptual problem in looking at thenewving process is to presume
that the process itself is benign. One ought ndtentae mistake of viewing the
decreasing numbers of complaints that make theyrfvean the initial filing stage to
actual litigation or to sanctions as evidence thistprocess is without harm—even
when justice, technically, is done.

The accused may be exonerated after a one mos#veral year process, but the
process itself might leave lasting scars profesdignemotionally and financially. For
example, the accused will need to report the fhatamplaint being filed to the
managed care companies on which he or she is phAdies can result in decreased
referrals leading in turn to decreased income. ddueised will also need to report the
complaint to hospital credentialling committees] &éms too has possible adverse
financial consequences. Further, the accused ed&trio mount a defense which may be
expensive and may not be covered by insuratide noteworthy that the risk of
consequences is present to some degree merelyseeg@omplaint has been
filed—regardless of

ultimate exoneration.

The emotional toll on the accused is significaattree outcome may be unknown for
years. One would expect that a great deal of anwietild be attendant to the possibility
of losing one’s ability to practice one’s choseanfpssion while simultaneously needing
to find a new way to make a living. Even with ewaitvindication, one might need to
live with the experience of shame, knowing thatepeers may not offer the benefit of
doubt, may be spreading rumors and may assumé&nathate there’s smoke, there’s
fire.” Psychotherapy and medical malpractice dedeatsorneys routinely observe their
clients expressing indignation and incredulity ttiet prosecution of their cases
continues, despite these clients’ belief that theye provided sufficient documentation
to quash any reasonable case against them (eegr, ED99).



In sum, there may be instances in which vindication of a wrongfully accused
psychotherapist could be the end result of a process that is professionally and
emotionally damaging. The investigatory and adjudication process itself can be
so harmful that endpoint consequences become nearly, if not completely,
irrelevant. The financial burden of this process may be exemplified by the case of
Don Crowe (“Dispute with California Board Has Cost Psychologist $400,000,”
1998) who faced an accusation by the California Board of Psychology. Dr. Crowe
was ultimately allowed to remain in practice following a several year process and
the expenditure of several hundred thousand dollars—the cost of several appeals
to Superior Court against the Board of Psychology.

If Winnowing Fails—Anecdotal Reports

Six circumstances which may lead to credible faltegations are presented below to
point to a phenomenon in need of additional stlithey are: malingering and fraud;
revenge; psychopathology; “recovered memory;” doatre suggestions from a
subsequent therapist; and escape from unwantdtheea

The frequency of occurrence of the various circamsgs is unknown, but these
should be considered non-zero phenomena which Ineustled out before a practitioner
is found guilty before a licensing board or crimioaurt, faces licensing or ethics
committee sanctions, receives the censure of Hhigiopeers, or is held liable in civil
court.

The reader should note that the specific casehitchw make reference may only
debatably constitute examples of the phenomenahvih&y are intended to exemplify.
Thus, the fact that | have concluded that a plifivwias dishonest, lied under oath, and
fabricated the results of his or her psychologeamination may be subject to dispute.
In fact, a skeptical reader may argue that | haigeaad each and every one of the
plaintiffs and circumstances discussed below. Tibawithstanding, | propose that the
possibility exists that similar scenarios occur analve false allegations against
license-holders. Thus, any skepticism regardingptiréicular examples below should not
negate my assertion that each is a member of s afd&ke phenomena, the existence of
which needs to be ruled out in each and everywassh is adjudicated.

Malingering and Fraud

Malingering and fraud are well known to play a #igant role in the civil justice
system (Rogers, 1997). Plaintiffs seeking finangah may intentionally simulate or
exaggerate symptoms of illness in the hope of ddfry an insurance company or



other defendant. A plaintiff may fraudulently siratd a specific personal injury
scenario for the purpose of winning a financial eva increasing the size of such an
award. In many cases, fraud and malingering afeedlif to detect because the plaintiff
does a convincing job of manifesting credible syonm. In other cases, damages need
not be confirmed for a damage award to be made.

For example, in the realm of therapist-patient sefarmer patient can attempt to
defraud the civil justice system by claiming thappropriate sexual contact has
occurred. In some jurisdictions, merely finding tleeurrence of inappropriate sexuality
leads routinely to the presumption of damages. €gquesntly, a malingerer might
accomplish his or her goal simply by alleging tbext occurred without needing to
manifest a credible syndrome of resulting ilindsthe allegations are convincing to the
finder of fact, damages are presumed, and a sizeltlement or award may
automatically follow.

In some instances, a remarkably small factual fatiod might convince a jury that
sexual boundaries have been crossed. The “sligdepg”’ viewpoint holds that once a
therapist begins engaging in non-sexual boundagtions, e.g., gift giving or
receiving, socializing between sessions or excessalf-disclosure, sexual boundary
violations are likely to follow. Articles such asose by Lamb and Catanzaro (1998) or
Strasburger et. al. (1992), for example, mightrityoduced in court to help persuade a
jury that sexual boundary violations must have oszligiven the undisputed
occurrence of non-sexual boundary violations. \atifis (1997) has argued that such
reasoning can be fallacious and especially hartofbbmanistic and behavioral
practitioners for whom non-sexual boundary crossim@y be part and parcel of their
ethical practice styles.

Case Example:A case in 1996 involved a patient who claimedadweensuffered
damages resulting from her having been kissed bps$yehiatrist. The case was unusual
in that the psychiatrist did not contest that tresikg occurred—he acknowledged that
he briefly participated in the encounter--but haidé that the brief mistake had resulted
in damages. He had expressed his apologies tatlepin a note, hastily composed
following the session at issue. The interestingstjaa, since plaintiff and defendant
largely agreed about the facts of the transgressias what the jury would consider an
appropriate award for such a circumscribed evetiterife of a plaintiff whose prior
writings, introduced as evidence, indicated thatwhs very experienced sexually.

The encounter in question occurred during a treatisession as the psychiatrist
was—in an effort to get a taciturn patient to oppra—leading the patient to occupy a
different chair in the office. The patient suddekilysed the psychiatrist, and the
psychiatrist initially failed to resist. After aibf period of kissing, the psychiatrist
testified that he realized that he was making dakesand stopped the inappropriate



behavior. He said he expected to discuss his n@stekubsequent sessions, as well as
to explore the meaning of what had occurred fohltleé patient and the therapy.
However, he never got that opportunity, as theepaset in motion a civil law suit
within a day of the event. The patient was ultimasevarded nearly $160,000 by a jury
in San Francisco. Because of the rapidity with Whiee patient went from sex abuse
victim to litigant, one might wonder whether indebé patient had arranged for the
entire chain of events to occur in order ultimatelgain the financial reward. Although
this scenario can neither be confirmed nor discor@d in this case, the case illustrates
that such a chain of events might be possible.

Certainly, the psychiatrist was culpable: He cdudate instantly rebuffed his patient
when she attempted to kiss him, but he did notp@esis obvious culpability, one
should also be aware that bunko and con artists éétke as their victims individuals
who can be persuaded to compromise their moralkingnghese victims reluctant to go
to the authorities because they feel ashamed of g have done. In this case, the
psychiatrist knew he had made a mistake, honestlgsed his mistake to the court, and
now finds himself responsible for a large judgnibat is not covered by malpractice
insurance.

The same case can be used to exemplify malingédiamgng readily established that
an ethics violation had occurred, the plaintiff dee to counter the defense claim that
no meaningful damage had occurred. The plaint#incéd that she had become
significantly depressed for a period of time follog/the inappropriate contact with her
psychiatrist. In support of this claim, the plaifhtestified that she had become unable to
continue her regular exercise at her health cluprivate investigator hired by the
defendant was able to document that the plaingiff, in fact, continued to exercise at
the same health club during the time period in joesThis established that the
plaintiff was willing to perjure herself in the hepf financial gain, and it raised serious
guestions about the degree of alleged depression.

Despite the introduction of this evidence, the jarfound for the plaintiff. Post-verdict
interviews with jurors indicated that jurors bekehthat the plaintiff was entitled to a
damage award on the basis of the psychiatrist’stéetirtransgression, even if the
troubled plaintiff had exaggerated her damagesef@éyurors also indicated that they
held a belief, which unbeknownst to them was untiiugt the award would be paid by a
malpractice insurance company. On the basis tlegutiors perceived the presence of a
mistake in treatment along with the “deep pockefsin insurance company, they
decided to find in the plaintiff's favor.

Although this case involved an undisputed ethicgation, it also raises the possibility



that a chain of events, which ultimately resultaidamage award, might occur with
malicious intent on the part of a plaintiff. Thesgaility is raised of “setting-up” a
psychotherapist by assessing his or her weaknegk|ytaking advantage in a moment
when the therapist’s guard is down, and then ofstgia “confession” which can later be
used in court.

The fact that numerous known instances of therapist-patient sexuality are
attributable to predatory therapists who prey upon the vulnerability of their
patients does not exclude the possibility of the roles being reversed. Predatory
patients seeking monetary awards in civil court may also prey upon vulnerable
therapists. Because malingering and fraud are presumed to exist in other aspects
of civil justice and need to be considered by finders of fact as they adjudicate
each case, these phenomena should be considered, too, when the defendant is
a psychotherapist.

Revenge

Revenge can serve as motivation for a former piatiefile charges against a
psychotherapist. The individual who files a compidiased on a wish for vengeance is
distinct from the individual who commits fraud fiamancial gain. While the latter is
driven by a wish for compensation that might beelated to that plaintiff's relationship
with the psychotherapist—the psychotherapist nealjtite more than an innocent
bystander who happens to be harmed by the plasngitfest for money—the former files
the complaint in reaction to the perception of héimmpsychotherapist has done to him,
her or a family member. Along these lines, one ©iaaecdotes about complaints based
on revenge following child custody evaluations.

Perhaps there is nothing that transforms ordingigeas into rabid litigants as
quickly a divorce-related child custody disputeeMmarring parties, once husband and
wife, may be referred by the divorce court to acheyherapist for the purpose of
obtaining a child custody evaluation. The psych@tpist is asked by the court to carry
out an assessment and to offer recommendationsdiegahe future custody
arrangement for the couple’s children. While thiesyrbe a simple, pro forma
evaluation in the case of cooperative soon to bgpexises, it may turn vicious when
the two parents are vindictive, abusive towards ttteldren and each other, and
desperate to win custody for themselves while demgitheir opponent of the
contested, but not necessarily loved, childrenr@lmeea certain likelihood that
whichever angry parent fails to gain the psychatpist's nod for exclusive custody
will find a way to file a complaint against thatyphotherapist. Such complaints might



run the gamut from the legitimate, e.g., accusimgpsychotherapist of failing to
properly assess both parents prior to renderingpamon regarding custody, to the
outlandish, accusing a blameless psychotherapistinfy the mandated evaluation as
an opportunity to sexually molest a minor child.

Case ExamplesFormer employees of a psychotherapist might alswéngeance
complaints. | have consulted regarding two suchptaimts that were brought to the
licensing board by terminated former employeessythologists. The ex-employees’
grudges were based on an obvious circumstance: @dieywed they had been unfairly
terminated. In one case the psychologist was adafsacting in an angry manner
toward the employee—this was perfectly true—itithimplication that the psychologist
was too emotionally disturbed or abusive to bevaid to remain in clinical practice.

In the second case, the former employee, somedheavengthy drug abuse and
criminal career, intentionally set out to ruin fs/chologist who had terminated his
employment. This former employee was able to imfigecurrent and former patients
to assist him in “bringing to justice” the psychgist who, he alleged, was engaged in
harmful practices and needed to be stopped. Psitieutt of a sense of altruism, agreed
to talk to investigators, even embellishing théaries. Both psychologists were
ultimately exonerated, but only after lengthy andtly struggles, which included
prolonged periods of time when their future abitypractice was uncertain.

These vengeance complaints are more likely totfied way to a licensing board than
to a civil court for three reasons. First, the piifis are not necessarily financially
motivated. This makes civil court a poor venue biseaall civil court can offer a plaintiff
is money. Second, the money that might be paidvihaourt is very likely to be paid by
an insurance carrier. To the vengeance-seekigautj this would be a hollow and
pointless victory. If the litigant has the perceptihat the psychotherapist is well-
insured, then a civil verdict would fail to provittee gratification of wreaking personal
harm against the psychotherapist. Third, the pfamtay have a weak case, driven not
by actual negligence or malpractice but by thenpilifiis rage. A weak case would be
unappealing to an attorney, especially if the pifiiseeks a contingency fee
arrangement.

For these same three reasons, the licensing board might serve as the perfect
forum for the complainant to express his or her rage at the psychotherapist. A
favorable complainant’s verdict would surely do personal harm to the
psychotherapist, and there is no need for the complainant to enlist an attorney.
Licensing boards exist for the protection of the consumer, so the complaint filing
process is typically consumer-friendly, carried out without an attorney or filing
fees. All the complainant needs to do to start the process is make a phone call or



complete a questionnaire.

Psychopathology

A variety of emotional disorders can lead a patiergerceive the psychotherapist as
his or her tormentor. In some cases the patiehcaity such feelings all the way to
filing a civil suit or board complaint. Commonplageamples of the sort of
psychopathology which could bring about a complanetschizophrenia, borderline or
other personality disorder, paranoia or variougesypf dementia. The schizophrenic or
demented patient, while perhaps inclined to fieplaint, might not pose a credible
threat to a psychotherapist, since he or she nmgbgach the credibility of the complaint
by blending whatever could have happened with sdna which are very unlikely to
have occurred. Such a patient would file the complazecause the psychotherapist had
unwittingly entered the patient’s delusional systeecoming one more tormentor,
generally in a long line.

Case Example:A psychologist had to face a lawsuit filed by an@ated patient who
alleged that he had been slandered by virtue oémahthat the psychologist had written
into the patient’s records. The suit was summaligynissed in part due to its illogical
content—there was no claim that the records had tselosed to anyone—and in part
due to the list of defendants. Other than the psiggiist and a handful of physicians, the
list included the president of the United Staths,dovernor of California, and several
Supreme Court justices.

The borderline, or other personality disorderedgpaimight file a complaint because
of a very deteriorated therapeutic relationshipgedasn the characteristic misperceptions
and exaggerated emotional reactions which are canmommdividuals with personality
disorders. For example, a narcissistic patient fealyslighted by the therapist’s having
interrupted sessions to briefly screen a few plaatis or to answer an urgent page and
may transform this feeling into a very crediblestaf negligent treatment. Similarly such
a patient might take offense to a reference madadyherapist to another anonymous
patient. The patient might surmise that he or sheeing discussed in the same manner
with other patients and then file a complaint basediolation of confidentiality.

Case Example:A patient diagnosed with Borderline Personalitg@der presented
with marital problems which included a lack of saktelations with her husband. She
also revealed that she was involved in an ongoxtigienartial affair. Inquiries by the
therapist into her sexual history with her husbkeadher to complain to the therapist’s
supervisor that she had been asked whether shegtwvaakin bed.” While this complaint
did not pose a significant threat to the theratistpes illustrate the ability of some
patients to transform events that actually do fakee in treatment to events that



ethically should not have.

One must especially pay attention to any physioatact with such patients—even
innocent hugs—as the impact of such contact ismweich in the eye of the beholder.
A therapist who routinely hugs all patients maylfthat one patient finds the hug to
be sexually suggestive, groping, “feeling me up,btherwise very inappropriate.
These complaints can be very difficult to defencewkhe patient is socially skilled
and engaging, is able to make a credible impressaiwthin no way engenders
suspicion on the part of those who will investigdie complaint.

One must be especially cautious in evaluating cam{d arising from the patient’s
psychopathology. Unlike malingered, vengeful oreotlhaudulent complaints, this sort
of complaint is likely to be sincerely and earngbttlieved by the patient. The patient
may well make no effort to malinger or exaggeratmdges. Thus, unlike some
perpetrators of fraud, this sort of patient may‘tgb up” during psychological
assessment. All that is at issue, often, is amprg¢ation of an ambiguous situation, with
one party describing a warm and caring hug, fongx{a, and the other describing an
experience of helplessness and panic during a bagsault. Unfortunately, finders of
fact may be more persuaded by accusations on thefpgomeone who is emotionally
disturbed and feels helpless than denials on titeopaomeone who appears composed
and controlled.

Recovered Memory

Much has been written on the topic of false andteld memories, e.g., Loftus
(1995), Pope and Brown (1996). Ordinarily the taajehese memories is the parent,
but former psychotherapists are also vulnerable.

Case Example:This case involved an accusation against the gaitsormer
psychologist. The accusation was based on a “mémdrigh “surfaced” during long
term, hypnotic treatment which occurred subseqteetite treatment by the accused
psychologist. The patient recalled being straddi&thg a session, with the male
psychologist whispering to the female patient praocative and seductive manner. On
the basis of this “memory’—either veridical or fi@ated—the patient filed a licensing
board complaint.

Case Example:n another case, a long term psychotherapy pabecame depressed
after the tragic death of her therapist. She ladé@ned the deceased therapist as a
defendant in a sexual abuse malpractice claimirmesy in the malpractice trial
indicated that this woman had a personality disonolessibly Borderline, and questions
were raised about her reality-testing. Following tleath of her therapist, she had
desperately sought a new therapist who might hetpS$he tried many but found none
of them suitable. Finally, she consulted with agbsgtrist who wondered whether some



of her distress—especially her dependency ongheatsed—may have been the result
of an inappropriate sexual relationship. This goeded to her “recalling” and
revealing a number of instances of inappropriaxealecontact. The defense argued
that her “recall” of the abuse was the result ahpdd memories, while the plaintiff
argued that the memories were veridical, havingonetiously been revealed because
of the patient’s sense of shame along with an edfioher part to protect the deceased.
A jury ultimately decided that her claims were notvincing.

Fabricated “recovered” memories might arise foresalreasons. Of great concern

with regard to the present topic are those caugekebsubsequent therapist holding to a
sexual trauma theory of psychopathology. Such @&t may reason backwards—ifrom
the present to the past—observing the presentinditton and assuming that such a
condition could only have arisen in reaction teaual assault. The work of therapy, for
such therapists, centers on discovering who itwlas assaulted the patient. It would
seem that former therapists would be obvious suspecthose with such a theoretical
orientation, due if to nothing else, the amountiroke the former therapist may have
spent with the patient under circumstances whenae@buse might have taken place
without previously having been detected.

No data have been presented attesting to the fnegwé “planted memories” leading
to licensing board complaints or civil suits. Aspeand Brown (1996) have indicated,
any determination of the frequency of real verslsef memories—Ieading to veridical
versus fabricated complaints of abuse—is subjectimerous sources of error. The most
conservative statement which could be made isféhs# accusations based on memories
which have been planted by a subsequent therapisiod impossible, making this a
source of false accusation any trier of fact mosisaer.

Doctrinaire Suggestions
From A Subsequent Therapist

Psychotherapists have firm opinions regarding wbastitutes appropriate and
effective treatment, and they disagree with eabkroMuch of the time, such
disagreement is carried out in a context of mutesppect—or at least with a sense that
practitioners who see the field in vastly differégrims from each another have every
right to do so. Sometimes, though, such disagreenimTome more acrimonious, and
they may be couched in terms of ethics. For exanapsychoanalyst may deeply
believe that the cognitive-behavior therapist whevpusly treated a given patient both
misdiagnosed the problem and engaged in ineffettdagment that was both
superficial and misleading. Similarly, a cognitivehavior therapist might consider the
previously treating psychoanalytic therapist todhbeen a charlatan who raked in large
sums of money while keeping the patient dependentnmecessarily long-term and
unfocused treatment.



When such theoretical disagreements are commuditatie patient, they may give
rise to ethics complaints or civil suits. For exdapumanistic and behavioral
practitioners may view therapeutic “boundariestfaténtly from their psychoanalytic
counterparts (e.g., see Williams, 1997). The hustawio invites patients to his or her
home for social events, who carries out weekendthan group therapy which includes
use of a hot tub, and whose treatment involvesoagtspiritual component, might be
viewed as grossly unethical by more conservativeedf one of these peers becomes a
subsequent provider of psychotherapy to a giveiep@athat patient may be inculcated
with the new provider’s belief system. A given patimay not know that our field is
often filled with controversy and that reasonal@egle might have very strong
disagreements with neither side being “correctstéad, the patient may come to the
conclusion that the previous therapist engagedantjges that were universally held to
be unethical if not criminal.

That the patient may serve as the battlefield iehslisputes should be obvious from
the conflicting expert testimony one often obselvemalpractice cases, whether in
civil court or before a licensing board. One expdtt testify under oath that a given set
of treatment procedures is remarkably beneatht#melard of care and cannot be in any
manner justified. The opposing expert will thertifgghat the same set of procedures
and behaviors was fully appropriate given the dddertis theoretical orientation.

One noteworthy aspect of such doctrinaire diffeesnmight involve a “generation
gap,” with younger and more recently trained psyicbi@pists holding to more
conservative views on ethics and boundaries thasetlvho are older or less recently
trained (e.g., Lamb & Catanzaro, 1998). This mayhigeresult of differences in ethics
training, consequences of carrying out psychothefapdiffering numbers of years, or
evolving changes in popular theoretical approaciél, more conservative approaches
having become more popular today in contrast toexample, the widespread use of
humanistic-experiential treatments during the 1870’

Although my anecdotal experience suggests thatubsequent treating
psychotherapist often plays a role in the instaand formulation of a licensing or
civil complaint, this remains a matter for furtrstudy.

Escape from Unwanted Treatment

A recent case on which | consulted concerned amsation of sexual assault during a
medical examination that was performed by a phgsicAs with all legal cases, the
outcome is not proof one way or the other, but jegally binding. In this case, the
outcome was complete exoneration for the accusgsi@an. Although no one but the



two parties involved, the physician and the pl#inknow exactly what happened, the
jury decided that there was not enough evident®l the physician liable.

Case Example:The accusation was that during an office visi, dloctor made
sexually explicit remarks and then committed a saéaat with the patient’s passive
participation. The patient was, at the time, a &éryld high school student who was
undergoing treatment for amphetamine abuse. Hahpsygist sent her to the physician
for prescription of anti-depressant medicationgnBicantly, the plaintiff had seen other
physicians and other psychotherapists, and corditmueee others concurrently with the
referring psychologist and the accused physicide. rfEferring psychologist and the
accused physician were distinguished from the dtieaters in this young woman'’s life
by virtue of their cognizance of the plaintiff’sveee drug problem. The patient named
both the physician and the referring psychologsti@endants in a civil case.

One explanation for this apparent false accusatgainst the physician was that it
was useful in extricating the plaintiff from hereprously intended recovery from drug
dependence. In fact, the plaintiff may have rewk#hes motive following the alleged
assault: She demanded that she never return agtia aiccused physician—perfectly
reasonable under the circumstances that had blegedl—but she also demanded not
to return to the female psychologist who had maeeeferral. She took this action on
the basis that the referring psychologist shoulceaown that the alleged assault
might have occurred. While this could be exactlwhbe plaintiff conceptualized her
decision, an alternative explanation was consistéhtthe jury’s decision. The
plaintiff, in one fell swoop, terminated her retatship with both parties who were
trying to assist her with drug rehabilitation, leayher only ongoing treatment
relationships with another physician and anothgclpstherapist who had both been
kept unaware of her problems with drug abuse amsexjuently, posed no threat to her
continued drug dependence.

While this account may or not be precisely whatdesyed in this case, it certainly is
plausible enough to point out the possibility dééaccusations of sexual abuse as a
means for a plaintiff to expeditiously terminatey amwanted treatment. Examples of
treatments which might be susceptible to false sattons as a means of terminating
might include: court ordered treatment, treatmeandated as a condition of continued
employment, or treatment, such as chemical depegydenovery, to which a patient is
pressured to submit by a family member or physician

Conclusion

Our system of jurisprudence is an adversarial Bsgchotherapists must be prepared
to face allegations motivated by factors other thdegitimate quest for justice. Greed,



vengeance, escape from unwanted treatment, ménéals, false memories and
misunderstandings about the procedures of psyctagihare all factors which can bring
about lawsuits, criminal charges or licensing baamehplaints. Because some of these
factors take place independently of any particatds or omissions done by the
psychotherapist, “risk management” methods (e.gnBtt, Bryant, VandenBos, and
Greenwood, 1990 or Goisman and Gutheil, 1992) naa Imo prophylactic value.

Risk management presupposes that psychotherapistoatrol their exposure to
lawsuits and licensing complaints by altering thhavior thereby eliminating
misunderstandings with patients or other factorglwlead to an increased likelihood
of litigation. In contrast to valid accusationdstaaccusations may be unaffected by
reasonable risk management strategies. As exeatphbove, individuals have a
variety of motives and predispositions which milglatd them to file false complaints.
Risk management strategies may alter the natuteeafomplaints but would not
necessarily prevent them. A certain degree ofisskherent in doing business with the
public.

Authors such as Rutter (1989) and Pope and Boub®(1986) have argued
convincingly that a debt is owed to victims of paaty psychotherapists. Although this
is doubtless correct in principle, one must be ruhdf the fact that some who pose as
victims are, in fact, either cunning predators teelves or misguided accusers. To the
extent that we, as a profession, fail to guardregjdiarm to ourselves and our peers from
such individuals, we can only be considered navsebelief is that moral outrage
against psychotherapists who would exploit thetrgpés has blinded us to the ever
present possibility of false accusations. We meslize that sometimes a defendant who
is charged with loathsome ethical violations hagact, done nothing wrong.
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Footnotes

' For the most part, the terms “psychotherapist” ‘@sgchologist” can be used
interchangeably. However, reference is made té&\#& Ethical Principles of
Psychologists and Code of Conduct (APA, 1992) dsagesome data that specifically
concern psychologists. The term “psychotherapisi’tve used throughout unless
psychologists specifically are being referenced.

" An effort was made to obtain data from malpraciiseirers concerning frequency of
civil suits filed against psychotherapists, in terafi type of complaint, likelihood of out-
of-court settlement and likelihood of adverse oateoThis proved fruitless, as this
information is considered proprietary and is keptfential by insurance companies,
including the company that underwrites policiestf@ APA Insurance Trust.

" Malpractice insurance coverage is limited in datgirof ways, and this has a bearing on
the defense strategies used by accused psychastsrdyany policies now offer limited
coverage for licensing board defense; this is amedevelopment within the past few
years. For example, the APA Insurance Trust novimely provides $5000 of licensing
board coverage, with the option to purchase coeecuggto $50,000. The lower coverage
amount would pay only a fraction of defense colstaikl the matter go to a hearing.

Lack of sufficient coverage for defense costs warldourage the accused to accept a
negotiated settlement. According to the financtaitmgencies, the accused might accept
sanctions even for allegations which are false.

In civil suits, most insurance policies will payfelese costs even for claims of sexual
impropriety as long as the defendant denies tlegatiions. However, if the court finds
for the plaintiff, the malpractice policy would npay the award. Sexual misconduct is
not a covered benefit of malpractice policies. Tdften creates financial quandaries for
the accused. For example, a wrongly accused pdyetagiist who is confronted with a
convincing but false case against him or her, rdaside between the following choices:
to offer the plaintiff a smaller, out of court $ethent which might be covered by the
malpractice carrier (as a way for the malpractaeier to defer litigation costs), or to try
to win in court, which entails assuming the riskbahkruptcy and career-ending loss of
employment should the plaintiff's fraudulent or etise invalid sexual-abuse case
prevail.
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Post Course Quiz
Boundary Issues

1.1t must be noted initially that ethics are oftmmfused with laws and rules. In fact,
state laws and rules of clinical behavior oftede@fthe ethical standards of professional
associations, but slightly different in that

. to violate the standards of a professional @0 only risks one’s membership.

. it is a misdemeanor violation.

. laws of professional behavior are illegal.

. rules do not have the force of law.

o0 Tw

. Having sex with a client may be considered
. A boundary crossing

. a boundary violation

either.

. depends upon the circumstances

OO0 TON

3. Which of the following is true?

a. A boundary crossing is an activity that occursale of the normal standards of
psychotherapy.

b. A boundary violation is something that harmsdhent.

c. Different schools of clinical thought set bouneds differently.

d. All of the above are true.

4. According to the author, the limits of clinicddoundaries are set within a
psychoanalytic model of “nothing outside the office

a. True

b. False.

5. Non-sexual touching a client is by definitiob@undary violation.
A. True
B. False

6. A boundary crossing can never have a benegfiett on the client.
A. True
B. False.

Clinical Privacy

7. Off-shoring of clinical information to foreignoantries has become a common
practice.

A. True

B. False.



. The author states that if you want to protect gitent’s privacy you need to
. hot file any claims

. get a signed consent

. understand where the leaks of information are.

. refuse to send information to the MIB.

o 0O T Q®

. The Medical Information Bureau is run by
. the Federal Government

. an independent agency.

. the insurance industry.

. the American Medical Association.

o 0O T O

10. One of the benefits of an electronic medicabré is that therapists could view their
client’s full medical history to assist in a diags.

A. True

B. False.

11. Under the HIPAA privacy rule for most purposdsmedical records the patient’s
consent

a. is not required.

b. Is required

c. Is only required for treatment, payment, or trezlre operations.

d. None of the above.

12. Under the HIPAA privacy rule if a patient regtgeeto limit uses and disclosures of
medical data the health care provider

a. must abide by the request.

b. is not required to abide by the request.

c. must consult with any third party payer.

d. obtain a release from the patient.

Victimized by “Victims”

13. Dr. Williams directs his paper about false ctaims to
a. Psychotherapists.

b. Attorneys

c. Ethics Committees

d. Regulator Boards.

e. All of the above.

14. The Dr. Williams cites a study by Parsons andd2é which found 120 boundary
violations, including 37 involving sexual miscondluby therapists in Rhode Island in a
three year period, yet the number of complaineifivith the Board of Examiners was
a.l

b. 10

C. 25

d. 100



15. Dangers in the winnowing process for complaagainst psychotherapist include all
the following EXCEPT

a. It may induce lasting scars on the innocentti@ucer.

b. It may dismiss valid claims.

c. Determining the reliability of the true complaprocess is ultimately impossible.

d. The use of criminal procedures against a prawcét.

16. The jurors polled in the example case of thglpatrist kissing a client one time
awarded a settlement of $160,000 because theybdlie

a. The psychiatrist had lied

b. The patient had lied

c. There was more sexual activity than reported.

d. The insurance company would pay for the womblkedy exaggerated claims.

17. Dr. Williams notes which of the following distars may contribute to a
“psychopathology motivated” complaint against agh®gherapist.

a. Schizophrenia

b. Borderline Personality Disorder

c. Paranoia

d. Dementia

e. All of the above

18. Dr. Williams believes that the moral outrageaiagt psychotherapists who exploit
their patients has us to the poisgibflifalse accusations.

a. Empowered

b. Blinded

c. Enabled

d. Enlightened
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